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TTHHEE  RREELLAATTIIOONNSSHHIIPP  BBEETTWWEEEENN  TTHHEE  RRIIGGHHTT  TTOO  FFOOOODD  
AANNDD  TTHHEE  TTRRAADDEE  OOFF  AAGGRRIICCUULLTTUURRAALL  PPRROODDUUCCTTSS  ––    

RREEFFLLEECCTTIIOONNSS  AAFFTTEERR  TTHHEE  FFOOOODD  CCRRIISSIISS    

MMiigguueell  ÁÁnnggeell  MMAARRTTÍÍNN  LLÓÓPPEEZZ,,  
PPrrooffeessoorr  AAssoocciiaaddoo  ddee  DDeerreecchhoo  IInntteerrnnaacciioonnaall  PPúúbblliiccoo..  

UUnniivveerrssiiddaadd  ddee  SSeevviillllaa  
  

 

1.   The debility of the right to food has been made plainly manifest in the food crisis through 

which we are living and, adding to already extremely high figures, it has led to famine and food 

insecurity for hundreds of millions of additional people the world over
1
. 

 Logically now is the time for the international community to draw lessons from this crisis 

and reinforce and make this right more operative.  Nevertheless, it has not been until now that 

this idea has begun to be recognized.  That is how Ban Ki Moon, Secretary General of the United 

Nations, expressed it in the closing ceremony of the high level meeting on global food security 

(Madrid, January 27, 2009)
2
. 

 Until now, neither the declaration of the Conference on Global Food Security held in 

Rome in June 2008 nor the high level United Nations task force team’s framework for action
3
 

had paid much attention to it
4
, although, evidently, its contents produce repercussions and 
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2
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condition this right.  Only the Council on Human Rights in a succinct but intense resolution has 

granted it the importance it deserves
5
. 

 In addition, neither can it go unnoticed that not much time has passed between the 

passing on September 24, 2004 of the voluntary guidelines for the progressive achievement of 

the right to food, which constitute an instrument under the FAO’s auspices and which are 

considered to be the most complete elaboration for the implementation of this right, resulting 

from the consensus worked out among all States over a great span of time.  

 Therefore, it is necessary to advance in accordance with the premises contained in the 

aforementioned instrument and to attempt to obtain its greatest application possible, albeit 

incrementally in terms of conferring upon it an obligatory nature. Similarly, to provide for its 

defense, it will also be desirable to progress in the prevision of its justiciability by means of 

recognizing pathways to accede to and to appeal before tribunals or the administration of each 

country.   

  And, in particular, one would have to overcome stiff reticence from States not just to 

limit themselves to entertaining the possibility as stated in the guidelines, but rather to effectively 

adopt a national strategy for the total achievement of the right to food, which may serve as a 

framework for coordinated, systematic and continued action in this regard.  The current Special 

Rapporteur for the United Nations for this right, Professor Olivier de Schutter, has already 

broached these strategies in his report and it would be desirable that he continue doing so to 

clarify, specify and delineate the route to their attainment
6
. 

   We believe that the objective must be the establishment of an instrumental channel that 

allows the State really to do all that is possible in terms of endowing this right with effectiveness, 

and by so doing move from ideas and theory to reality and concrete rights.   

 Now then, although with this channel maximum efficacy might be obtained, in and of 

itself it would not be sufficient.  The application of the right to food can become very 

conditioned by actions the come from outside the States, and over which they have no control.  

They lack the capacity to control them.  To a large measure, that which is occurring in the 

present food crisis is proof of it, primordially, on account of the dependence of the international 

markets and the trading of agricultural products.  

 

2.  It appears that the price of basic food items is falling in the international markets, 

particularly at the Chicago Mercantile Exchange, which is the most influential in the 

establishment of agricultural prices. So, for example, at this exchange the price of wheat and 
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5
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corn has fallen more than 60% with regard to the most volatile moments of increases last year.  

However, how can these drastic variations be explained? 

 For that it is undoubtedly determinate to observe how the sharp rises in prices have been 

managed, primordially to establish if there has been speculation or not, and every indication is 

pointing in that direction. This exchange has seen the arrival of new institutional investors and 

investment funds
7
 that, according to popular opinion, are seeking profitability after the failure of 

the subprime mortgages. The absence of other sources of quick earnings also has been an 

influence. The agricultural market appears attractive and, what is more, it has been receiving 

publicity as source of a means of guaranteed earnings. Naturally, there are more reasons that 

have influenced these expectations of earnings on the part of investors, like biodiesel
8
, which is 

considered to be a very promising substitute for expensive petroleum. 

 Timidly, the working papers from the aforementioned summit in Rome have recognized 

that this speculation has occurred.  In addition, the framework for action for the crisis from the 

United Nations has done so, although without foreseeing means of controlling the excesses in the 

establishment of prices. Simply, it has managed to indicate that further investigation is necessary 

in order to see this factor’s influence, and that the adoption of appropriate regulatory measures 

for this practice could be necessary. From our perspective, we believe that speculation that 

propels rising prices in basic foods, beyond that which reasonably occurs in the exercise of a free 

exchange, violates the right to food. It is a logical juridical consequence, although, until the 

present time, this affirmation has not been articulated.   

 

3.  On the other hand, it cannot escape our attention that the crisis has had a greater impact 

on the various forty-nine countries that are net importers of food. This exterior trade dependence 

makes them logically more vulnerable.  Let’s give as an example the case of the countries that 

comprise Sub-Saharan Africa, which for the agricultural campaign 2007-2008 had a combined 

gross cereal deficit of more than 913,000 metric tons, and have had to be importers
9
. 

 Given this kind of situation, it is interesting to ask oneself which conforms best to the 

right to food: encourage and protect the production of food in each country or have international 

commerce supply this necessities?   

 There are those who defend the latter. Which is the case for Mr. Pascal Lamy, Director of 

the World Trade Organization, who expressly affirmed that trade is the only viable way of 

stopping the problems related to rising prices. 
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 Although the Rome Conference in June 2008 does recognize the need for increased 

production, it also provides a defense of the liberalization of agricultural trade, explicitly 

establishing in its declaration that it is a desirable step towards securing global food security
10

.   

 Also included is the cited framework for action from the United Nation’s working group, 

which defends this principle as well;  however, it has begun to be more measured in its response.  

With certain preoccupation and sense of responsibility, it indicates that in this food crisis the 

liberalization of the agricultural market is crucial.  This can generate considerable risks and, 

when facing such a decision, safeguards to ensure social protection and the production of small-

scale food producers are crucial
11

. 

 This preoccupation also is present in the Lesotho Communication, a text that took shape 

after a meeting of underdeveloped countries, which suffered the full consequences of the food 

crisis, in order to grapple with the influence that the World Trade Organization’s norms can 

have
12

.   The text makes it absolutely clear that the national strategies for development are the 

most important part of finding solutions to the food crisis.  Trade is only a minimal and not so 

important part of the solution
13

. 

 Putting it lightly, what is becoming patently clear in the recent crisis is that the relation 

between trade and the right to food is controversial.   Consequently, it is important to ask 

ourselves, what should the juridical relation be between international trade and the right to food? 

As a response, we can estimate that this relation has to be based on three basic postulates that 

arise from the necessity that the trade practices, like any other activity, must be subjected to the 

right to food.  

 So, firstly, we can consider that trade is an element that must provide and contribute 

positively towards the progressive realization of the right to food.  Furthermore and secondly, 

neither can impediments be placed on nor can the achievement of this goal be affected 

negatively.  Thirdly, above all, the heart of this right cannot be debilitated nor infringed, which, 

as is evident, in the case of its violation would require that it be defended due to immediate 

obligations and direct responsibility
14

.   

 It would be necessary to see the influence of trade in each concrete instance.   It would 

then be interesting to analyze in the situations characterized by the absence of food security what 

role trade plays, observing the causal relations, be they direct or not.  In this sense, resorting to 
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impact evaluation on this right is interesting, which is an instrument that has been recommended 

by Special Rapporteur de Schutter in his last report, which was dedicated precisely to trade
15

.   

 

4.  However, globally, of greatest importance is that this relation trade-right to food is 

gathered expressly in the texts and normatively driven international declarations that must 

continue showing and clarifying such a relation. 

 In fact, already the International Covenant on economic, social and cultural rights, as 

contained in article eleven, was worrying about this question, be it generically and loosely, 

expressly establishing that it ought to guarantee an equitable distribution of global food resources 

in relation to their needs, keeping in mind the problems that are raised as much as in the 

countries that import or export food products.   

 In the voluntary guidelines for the right to food, specifically in the third section, there is a 

bit more general regulation of this relation, though not as developed.  Along general lines, the 

guidelines appear to be primordially favorable to free agricultural commerce and they criticize 

the known market distortions.   Likewise, they also make a passing and insubstantial reference to 

having States take into account the needs of developing countries and their food security. 

 Without a doubt, it would be necessary to elaborate and provide more concrete 

regulation, revising the voluntary guidelines that were alluded to in the third section.  What is 

more, we believe that this is the weakest part of the guidelines and that it could be the subject of 

widening and improvement.   

 Likewise, undoubtedly the protection of the right to food ought to be included in the 

World Trade Organization’s rules on the trade of agricultural products.  It is common knowledge 

that the negotiations regarding that sector of trade are advancing slowly, though it now has a 

modalities project for agriculture that reflects in certain parts the States’ consensus and it will 

form the basis for the final text
16

. 

 

5.  However, it is interesting to see concrete commercial aspects and practices and evaluate 

what their relation to the right to food needs to be.  We could begin with the restrictive export 

practices, which have been very much present in this crisis.  Certainly, some States have put 

limitations on their agricultural exports, which, given the aforementioned dependence, has 

generated food shortages and prices increases in numerous countries, that being one of the causes 

that has aggravated the crisis. 
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     Naturally, those restrictions that have those effects must be suppressed. The declaration 

from the Rome Summit, in fact, expresses its preoccupation in this regard and it calls for a 

reduction of these practices.  Indeed, we could argue, although it has not been said, that the 

limitations must be imposed by the right to food, if and when they are fructiferous. 

 Furthermore, these restrictive practices are having another perverse effect. Their presence 

is being used by some States and companies as a justification for other practices that are 

surfacing, like the purchasing of land, generally speaking, in the form of very large expanses in 

developing countries in order to guarantee their food supply
17

. Vigilance over this practice, 

which stems from the crisis, must be maintained. What occurred recently in Madagascar is 

testament to that need
18

 and, undoubtedly, given the right set of circumstances these situations 

could be contrary to the principal of permanent sovereignty that States have over their natural 

resources, which runs contrary to not depriving a people of their own means of subsistence and, 

logically, their right to food
19

. 

 Nonetheless, we have to keep in mind that not all the restrictive export practices are 

prejudicial. They shall be fully in compliance with the right to food if they are carried out by 

States with a population in need of food and that is suffering from hunger
20

.  It is comprehensible 

that a State will prevent food from leaving its territory and reserve it for its own famished 

population. That is how the less developed countries have defended such a reaction in the 

Lesotho press release; the United Nations’ framework for action also justifies this stance and we 

believe that that is reasonable if the restrictions are directed accurately towards correcting these 

necessities.   

 Upon encountering situations such as these, the aforementioned framework for action 

makes a pronounced distinction between food security and alimentary self-sufficiency
21

.   

Therefore, it is contemplated that there can be States in which there is the latter, i.e., production; 

all the while, food security is not achieved whenever the food is exported or, as we may think, it 

is distributed inadequately.  Conversely, instances of the opposite occurring can be found: There 

is insufficient production but there is food security in the State, which it obtains thanks to 

international trade and its timely provisioning of it. 

 As is, the framework of action informs us, implicitly, that trade is positive for a country’s 

food security and the achievement of the right to food.  Naturally, it makes no sense to adopt a 
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completely contrarian position towards commerce and, occasionally, it can be beneficial to 

facilitate this right
22

. Now then, that which is most reasonable is for the State to be able to 

provision food stocks autonomously and not have to depend on trade. Setting out on the path 

towards this objective is that which conforms best to the right to food.  It also ought to be 

compiled in and made manifest explicitly in the international texts and declarations, which is not 

currently the case. 

 Without a doubt, the declaration makes this affirmation in good faith.  Nevertheless, it is 

difficult to imagine that for the small-scale farmers in developing countries this access to 

international markets is a priority and the best solution to the situation.  It ought to, in any case, 

improve the access to local markets. The situation of these small-scale farmers is very precarious 

and it is now, at least, when the international community has begun to be aware of this 

vulnerable situation. As the statistics are showing, this sector constitutes a third of the global 

population, and, globally, of that third seventy percent suffer from hunger.   

 Faced with such a situation, that which is most desirable is for the right to food to protect 

them. In the environment of international trade, the implication should be that this regulation be 

favorable to them, protecting their production against competition from the exterior. The 

agricultural regimen now in negotiation, as we have indicated previously, ought to be sensitive to 

it. 

 

6.   Until now, notwithstanding whatever minor achievements there may be, the truth is that 

this regimen has not been very beneficial for them and, in general, for food security
23

. For 

example, in fact restrictions were being established to not permit the States to maintain food 

stocks to that end, which has been criticized in the United Nations documents on the crisis
24

.  

The modalities project on agriculture remediates this situation and, what is more, it permits 

States to acquire from poor food producers in order to be subsidized based on reasons of food 

security
25

. 
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 Another interesting contribution from this modalities project to the situation of the small-

scale farmers in developing countries is the regulation planned in the annex b
26

, dedicated to 

revising the regimen of the so called “green box”. Expressly, in said annex it allows the 

developing States to dedicate funds and budget in order to develop loan programs for nutritional 

food security, subsistence and development of the rural sector 

 Before setting into motion actions of this type it is necessary in these States to make the 

weak agrarian sector productive and sustainable. What is more, real world experience 

demonstrates that the results usually are positive. Consider the example of Malawi, where in a 

single year a voucher program for fertilizers and seeds that were made available for small-scale 

farmers has led to a two-fold increase in agricultural productivity in a single campaign
27

.     

 That is logical, given that until now, a large portion of the developing States have not 

been able to fall back on this form of support.  The available structural adjustment plans for those 

countries from the International Monetary Fund and the World Bank used to deny or exclude this 

public support from the agricultural sector. The previously mentioned Lesotho Declaration, in 

fact, expressly makes mention of them and the biases that they have created
28

. 

 It is difficult to deny, therefore, that these situations have effects and consequences on the 

right to food.  It would be, on account of that, of greatest interest to analyze how they have 

influenced these structural adjustment plans in the zones and places where food insecurity exists.  

To that end, one could see clearly through the aforementioned impact evaluations that relation, 

which could make plainly evident the concurrence of infringements of the right to food, which, 

as far as we stand, could entail international responsibility and the obligation on the part of the 

previously mentioned international financial organizations to make amends
29

. 

 On the other hand, in the current version of the previously mentioned modalities project 

another more expressly pointed reference to protecting food security can be found.  This is the 

case of the recognized capability of the States to consider some products as special
30

.  That 

implies that on said products a special higher tariff can be applied, consequently protecting 

internal production.   

 Naturally, all of these references made, expressly based on food security, are positive.  

However, it is always preferable and desirable in said regimen that a complete and profound 
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regulation concretely dedicated to protecting small-scale farmers in developing countries be 

established.  There exist numerous measures that could be incorporated into said regulation.   So, 

for example, it would be convenient to concede to the States the possibility of modifying with 

total flexibility the tariffs in function with the necessities that food security imposes
31

. 

 

7.   In this regulation, attention to multinational food companies should be paid, as well.  

They are relatively few in number, but they control a considerable part of the global food market 

and exert considerable influence. In addition, apparently, they emerged from the crisis in fine 

financial shape and they posted profits along with their corresponding increases in prices.   

 It is neither rational nor reasonable for this situation to occur nor that it be maintained.  

We believe that, in fact, even the very food industry, at its heart, is conscious of that. In this 

sense, the slogan of the most recent World Business Summit held in Munich in June 18-20, 2008 

by the principal companies of this sector, during the food crisis, reflected it in a very eloquent 

way: Building profit with responsibility
32

. 

  To allude to responsibility really amounts to a good intention. Nevertheless, it would be 

an exercise in unwarranted optimism to hope that this summit had created a well elaborated and 

complete doctrine of it
33

. In fact, food security in developing countries and the crisis of rising 

prices was merely superficially broached. 

 Logically, the right to food should have the responsibility of adjusting and regulating the 

behavior of the multinational food companies and exert itself in ensuring that its actions do not 

exceedingly jeopardize or harm the small-scale farmers in developing countries. 

 The Special Rapporteur on this right, Olivier de Schutter, in this last report dedicated to 

trade, has already focused his attention on the food industry. In the report, he already has pointed 

out that, in the mid to long term, it is going to be necessary for international law to adopt rules 

regarding antitrust and unfair competition law in order to avoid an excessive concentration of the 

market in the hands of a few and to impede abusive trade practices from those in a dominant 

position
34

.   

 Naturally, we can already imagine that it will be a slow process and that it will require 

considerable time to secure this regulation. The clarification of the obligations that ought to 

correspond concretely to the businesses so as to not damage the right to food also will need 

ample reflection.  It is, undoubtedly, a line of investigation of greatest interest. 
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 From our point of view, we believe that a point of departure for it would be to have 

companies include the right to food in the traceability of their products. This is the technical term 

used by the sector and it means knowing the entire journey taken in the creation of the product 

from the very beginning as a raw material. Consequently, they will have to be vigilant that this 

right is present in all the links of the chain, primordially in the initial ones, guaranteeing adequate 

remuneration for the producer and preventing intermediaries from profiting excessively.   

 

8.   Finally, what cannot be lost from sight is that all the prodding and efforts made to 

reinforce the right to food would be for naught unless the institutional system of the international 

community is reformed and made more efficient and effective.  

 Certainly, the harsh lashing meted out by the crisis has given rise to numerous voices that 

clearly show the weaknesses and insufficiencies of the existing international system
35

. In a sense, 

there are interesting analyses that are showing the lack of coordination and the necessity of 

coherence between the four different international institutions dedicated to agriculture, like the 

FAO, the World Food Program, the International Agricultural Development Fund and the 

Consultative Group on International Agriculture Research. Already the former Special 

Rapporteur Jean Ziegler pointed out the schizophrenia embodied in the clear disaccord regarding 

action from the financial organizations, the World Bank and the International Monetary Fund, 

with regard to the rest of the agencies from the United Nations, and that it harms the right to 

food
36

. 

 The status quo is being unmasked and light is being cast on its incapacity for 

sustainability.  Hence the fact that various proposals for change and institutional reform are 

appearing, like, for example, the so called “new deal’ for food championed by the World Bank or 

the global partnership that France has defended
37

. Equally, the FAO itself has announced the 

necessity of moving towards a new international agricultural order, advocated by its director-

general, Mr. Jacques Diouf. Let us hope that the initial impetus does not wane over time and that 

it bears fruit in the form of results.   

 That which is most desirable, from our point of view, ought to be the restoration of a 

complete and credible international strategy for the complete attainment of the right to food
38

.  It 

would have the same finality as the national strategies alluded to, and in it the entire system of 

institutions and international organizations have to be committed, involved and acting in unison.  

Indeed, it should function as a conduit for action that endeavors to maximize the use of resources 

and achievement of the objectives. 
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 See Message for Madrid. All roads maps lead to Rome, ETC Communiqué, nº 101, January 2009. 
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 A/HRC/10/5/Add. 2…op. cit., p. 14. 
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 In the above-mentioned Cordoba Declaration on the right to food is indicated, like caution, that all the initiatives 

should have to the United Nations as responsible for the coordination. 
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 It is also indicated in the Lesotho Communication. In this communication is declared explicitly that to assure that 

coherence is necessary to structure all those organizations around a common politics in matter of agriculture 

(G/AG/GEN/77, p. 8). 



 

 Naturally, the aspects of the international trade of agricultural products, as we have been 

observing, are crucial.  Because of them, in this strategy and in the reform initiatives they have to 

be taken into account as well as foresee the necessary participation of the institutions linked to it, 

like the United Nations Conference on Trade and Development (UNCTAD) and the World Trade 

Organization. In the latter, thanks to the recent intervention of Special Rapporteur Olivier de 

Schutter, for the first time the relation between food security and the right to food with trade is 

being broached
39

.   
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 They as declared some States in the WTO. This intervention took place last july 2, where it exposed the reports 

before cited. Also, it is necessary to mention that some States showed it reluctances to possible limitations to free 

trade principle. 


